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CIVIL LIABILITY LEGISLATION AMENDMENT (CHILD SEXUAL ABUSE ACTIONS) BILL 2017 
Second Reading 

Resumed from an earlier stage of the sitting. 
HON NICK GOIRAN (South Metropolitan) [5.09 pm]: I continue my second reading contribution on the 
Civil Liability Legislation Amendment (Child Sexual Abuse Actions) Bill 2017. Prior to the interruption for 
question time, I indicated that there had been two previous attempts at law reform on limitation periods in 
Western Australia, the most recent being that of Dr Graham Jacobs, the then Legislative Assembly member for 
Eyre. I expressed my gratitude to him for his perseverance and approach in dealing with that attempt at law reform, 
and my regret that he was unable to see the fulfilment of that attempt. Secondly, I mentioned the attempt by the 
last Labor administration to amend limitation law in Western Australia in around 2005. That was of course led by 
the immediate past Labor Attorney General of Western Australia. I intend to deal more with that issue when we 
get into Committee of the Whole House. 
Prior to the short interruption, I had turned to the provisions of this bill. In accordance with my count of the bill, 
I note that it seeks to do at least five things, including the following: firstly, to allow victims of historical child 
sexual abuse to pursue court actions against institutions otherwise barred; secondly, to make a successor to the 
institution liable; thirdly, to allow deductions of previous compensation, including ex gratia payments; fourthly, 
to cap legal fees; and, fifthly, to allow previous actions that were barred, or set aside, to proceed in certain 
circumstances. 
To outline my position on the bill, I commence by noting my concurrence with a particular statement made by the 
Leader of the House in the second reading speech. The Leader of the House said — 

The sexual abuse of children is one of the most abhorrent crimes imaginable … 
By way of explanation, prior to commencing my role as a member for South Metropolitan Region on 22 May 2009, 
I had been a practising solicitor in Western Australia for much of the prior decade. For a portion of that time I was 
a partner in a law firm, and the areas I was responsible for overseeing included numerous claims by victims of child 
sexual abuse. In the final two years of my legal career before entering Parliament, I was working as a consultant. 
I had sold my practice and was working as a consultant in another law firm, and that two-year period coincided with 
the then Labor administration’s introduction of Redress WA. I have not done a quantitative analysis of this, but 
I would dare say that there would be few, if any, legal practitioners who took on more Redress WA claims than 
I did at that time. It was a very difficult period of practice for me. The reason for that is effectively similar to what 
Hon Michael Mischin said earlier when describing some of the work he had undertaken as a state prosecutor. 
Although his experience was in the criminal jurisdiction and mine in the compensation jurisdiction, the similarities 
are significant. Like him, I had the obligation to proof my clients on multiple occasions. When I say — 

Point of Order 
Hon MICHAEL MISCHIN: Sorry to interrupt. I am having difficulty hearing Hon Nick Goiran. 
The ACTING PRESIDENT (Hon Dr Steve Thomas): Honourable members, if we could keep it down to a dull 
roar, please. Hon Nick Goiran has the call. 

Debate Resumed 
Hon NICK GOIRAN: Thank you, Mr Acting President. 

When I talk about proofing a client, I need to make sure it is clear to members and those listening to this debate 
that any distress on the legal practitioner in taking the proof of evidence for the client—for the victim of child 
sexual abuse—is obviously mild in comparison with the distress experienced by the client. Nevertheless, several 
cases are ingrained in my memory, and as I stand here now contemplating this bill, one particular client and her 
case haunts me still to this day, frankly, having had to go through in detail her experience. It is just such a difficult 
area of law, and in my experience it is consistently the case that victims of child sexual abuse do not find themselves 
in a position to be able to even disclose the abuse until their late 30s or 40s. That is not an absolute rule, obviously, 
but in the hundreds of cases that I dealt with in this area of law, there was definitely a consistent pattern. The 
number of clients who came to see me once they were in their late 30s or 40s was remarkable. Of course, that is 
not always the case, and sometimes people in that situation had—shall I call it the better fortune?—the better 
fortune of having a guardian who they were in the care of who was able to help them to bring forward their claim 
sooner. The case I earlier touched on was one. She was a very young girl indeed. 

This is a difficult matter for us to deal with. It is an area that we need to get right. Having now been a member 
since 2009, I know how slow law reform moves, how slow governments of various persuasions move and how 
slow the process of Parliament is. So when we have an opportunity to tackle a matter—any matter, but frankly 
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particularly a very significant and serious matter like this—we need to get it right. I have no confidence that we 
will see further reforms in this space in the foreseeable future. 

Some language in the government’s second reading speech concerns me. I will call it at this stage a yellow alert. 
I quote from the second reading speech, in which it was said — 

In some respects, the government’s legislation will go further than any similar legislation in any other 
Australian jurisdiction to date. 

The question that immediately comes to my mind is: in what respects does it not go any further than is the case in 
other jurisdictions? 

Hon Sue Ellery: It does or doesn’t? Sorry; I did not hear. 

Hon NICK GOIRAN: Does not. 

Hon Sue Ellery: Does not? 

Hon NICK GOIRAN: Yes. The comment by the government is — 

In some respects, the government’s legislation will go further than … similar legislation … 

The question is: in what respect does the Civil Liability Legislation Amendment (Child Sexual Abuse Actions) 
Bill not go further than other jurisdictions? Perhaps even more important, in what respects does it fall below other 
jurisdictions? Sadly, upon careful examination, it is my view that the government must answer why it has delivered 
legislation that falls short of that in other Australian jurisdictions. The second reading speech states — 

The phrase “sexual abuse” has not been defined in the bill and the court will have latitude to determine it 
in accordance with the ordinary meaning and common understanding of the term. 

My questions are: Why does the Northern Territory include physical and psychological abuse for its victims and 
our government chooses not to? Why does the state of Tasmania include physical and psychological abuse for its 
victims and our government chooses not to? Why does the state of Victoria include physical and psychological 
abuse for its victims and our government chooses not to? Why does the state of New South Wales include physical 
and psychological abuse for its victims and our government chooses not to? The Attorney General of 
Western Australia has liked promoting this bill as the national benchmark, yet the government seeks to exclude 
many victims who, if they were subject to abuse in one of those other states or territories I have mentioned, would 
be compensated. In light of that, I think the government needs to explain how this bill can be called a national 
benchmark. 

In addition, I have a number of concerns about the workability of this legislation in light of Western Australia’s 
criminal injuries compensation scheme. I start with section 21 of the Criminal Injuries Compensation Act. Under 
that act, a victim of child sexual abuse might prefer to proceed with an application for criminal injuries 
compensation. Indeed, I would say with confidence that a significant majority of victims of child sexual abuse 
would prefer to have the avenue of criminal injuries compensation rather than a common law civil claim. That is 
because a criminal injuries compensation claim is traumatic for the applicant but it is far less traumatic than going 
through a trial process with a civil claim. The standard required in both cases is quite different, and a criminal 
injuries compensation claim is far less onerous on the applicant. Unfortunately, as far as I can see in this legislation, 
no attention has been given to the Criminal Injuries Compensation Act and the intersection between the two. Under 
section 21 of the Criminal Injuries Compensation Act, by law at the moment in Western Australia, the assessor 
can say to an applicant, to a victim of child sexual abuse, “I’m putting your claim for criminal injuries 
compensation on hold until such time as you have exhausted the other legal remedies available to you.” Until this 
bill becomes law, this is not a big issue for victims of child sexual abuse. Why? It is not a legal remedy available 
to them because their claim is statute barred. Once this legislation becomes law, they will have an avenue available 
to them because the limitation period will be unlimited; there will be no limitation period. It is quite conceivable 
that the assessor of criminal injuries compensation will say to these victims of child sexual abuse, “Sorry you can’t 
come here; I’m not looking at your application because you’ve got this other avenue available to you.” I anticipate 
that that is not the intent of any member here, whether government, opposition or otherwise. I anticipate that most 
members would agree that we want victims of child sexual abuse to have maximum options available to them. The 
last thing we want to do is push them into an adversarial civil litigation process and block them from using the less 
adversarial, less traumatic criminal injuries compensation process. However, if this legislation passes in its current 
form, that is precisely what will happen. 

I think Hon Alison Xamon during her contribution, or Hon Michael Mischin or someone else, mentioned that the 
government is already on record as saying that it is not willing to entertain any amendments. That is distressing, 
because as I have just outlined, if this bill in its current form is not amended, some victims of child sexual abuse 
will be worse off. They will be forced by the criminal injuries compensation assessor to go with a civil and 
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adversarial civil litigation process, which comes with cost, risk and trauma, when a simple amendment could fix 
this. A simple amendment would block the assessor of criminal injuries compensation from having that discretion 
in these claims. I, frankly, plead with the Leader of the House and the government to give serious consideration to 
an amendment along those lines. I realise that if an amendment is moved by the government, it will require the 
matter to go back to the other place. I know that that in itself is distressing to members and to people witnessing 
these proceedings. But I say with all sincerity that without that amendment, a significant number of victims of 
child sexual abuse will be worse off. I know that is not the intent of anyone, least of all the government, but I intend 
to pursue that further when we get into Committee of the Whole House. 

A provision under the Criminal Injuries Compensation Act allows the state to recover funds that have been awarded 
to a victim. I hope to find the precise section quickly, otherwise we will look at this further in the committee phase. 
Section 68 of the Criminal Injuries Compensation Act creates a debt due to the state in the event that in respect of 
injury or loss — 

The victim … receives an amount under a contract of insurance or by way of damages or compensation, 
otherwise than under this Act; 

That means in practice that if a victim of child sexual abuse already has a criminal injuries compensation award, 
depending on when that incident happened, if there was more than one incident, a different amount might be 
awarded. After this legislation becomes law, that same victim could then go to the court, because there would no 
longer be a limitation period, and pursue the perpetrator or the institution in the civil courts. 

The DEPUTY PRESIDENT: Members, it is getting a little noisy, tone it down a little bit. 

Hon NICK GOIRAN: Thank you, Mr Acting President. 

Under this legislation, the trial judge will have the capacity to take into account that previous compensation and 
ensure that that person does not, in colloquial terms, double dip. There is rightly concern that people should not be 
able to claim twice. Imagine for a moment that a person has previously received $50 000 in criminal injuries 
compensation and goes to the court and says, “Now that the Parliament has removed the limitation period, I have 
a claim for $200 000.” The court says, “Yes, we agree with your claim for $200 000, but we’re not going to give 
you the first $50 000 because we cannot do that under this legislation. We can’t do it because you’ve already 
received $50 000, so we’ll give you $150 000.” That is quite right. What the government has done in the 
Civil Liability Legislation Amendment (Child Sexual Abuse Actions) Bill 2017 is correct. The problem is that 
no-one has turned their attention to section 68 of the Criminal Injuries Compensation Act, which allows the state 
to say to the person, “You’ve received $150 000, which is more than the $50 000 that we gave you for criminal 
injuries compensation, and we expect you to pay back the $50 000.” The result is that the person ends up with 
$100 000. That is not what any of us intends to happen; I know that that is not what the government intends. But 
for the government to say that it is not prepared to entertain any amendments under any circumstances is distressing 
because the very people who everyone in this chamber is trying to help will be worse off if we do not move an 
amendment to address section 68 of the Criminal Injuries Compensation Act. Again, much like what I said earlier 
about section 21 of the act, I plead with the Leader of the House and the government to talk to the Attorney General 
and give serious consideration to moving an amendment to deal with those two particular issues. 

There is limited time left, regrettably. I will touch on a couple of others things. I say at this point that whatever 
happens, whether the bill passes in its current form or in an amended form, my concern is for the people who will 
proceed to make a claim because the limitation has been removed. My concern is that a lot of those people will 
not understand that it will still be very difficult to discharge the onus of proof that will lie with them as the plaintiff. 
The plaintiff will still have to discharge the onus of proof and given the time and circumstances involved, that will 
be difficult. That is why it is very hard to get a conviction in the many, many cases before the criminal courts, 
albeit the standard of proof is higher. Yes, the standard of proof is less because it is on the balance of the 
probabilities, but it will still be hard to prove a case. This legislation assumes that an institution or perpetrator has 
the means to pay a judgement. In addition, the government has quite rightly left untouched the courts inherent 
jurisdiction to stay proceedings. Although it is appropriate that it has left that inherent jurisdiction with the courts, 
it remains a fact—we know this from the Victorian lived experience, and we will talk about that case when we get 
into the committee stage and we have more time—that it will not be difficult for institutions in particular to get 
a stay of proceedings in these matters. My concern for victims of child sexual abuse is that they will somehow see 
the passing of this legislation as a gateway to the justice that they deserve. I have grave doubts that that will be the 
case. I hope that I am wrong about that. I hope that the many victims who proceed with their claims do not have 
their proceedings stayed and receive fair compensation. I encourage the government—this is not a matter that it 
will be able to deal with this week, and it is not a matter that needs to hold up the passage of the legislation—to 
give consideration to two things that are within its control that will give victims of child sexual abuse meaningful 
access to justice. The first is the long overdue review of the Criminal Injuries Compensation Act. Unfortunately, 
particularly for victims pre the early 1970s, there is no access to the criminal injuries compensation scheme, and 
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for those in the earlier years, the amount of compensation available to them is, frankly—I do not know what the 
right word is to describe it—such a miniscule amount that is more upsetting for some victims of child sexual abuse 
to put in an application knowing that at the end of the process they might get $2 000. For those whose claims fall 
in the early bracket, that is the amount of compensation that is available. As a practitioner, it was embarrassing to 
tell a person who had shared their harrowing story, “I’m sorry to tell you that the maximum compensation available 
to you is $2 000.” It was worse when I had to say to them, “Actually, your claim is pre-1971 and you’re not entitled 
to anything.” The scheme needs to be reviewed by the government. I would say the same thing if we were in 
government; in fact, I did say the same thing when we were in government. I encourage the government to take 
that on board. It is within its power to look at the scheme. It is a far better scheme for victims than giving them 
hope that they will get justice in an adversarial civil litigation process. 

The second thing that I encourage the government to give consideration to—this one probably needs to be dealt 
with sooner rather than later—is what it proposes to do with the national redress scheme. I acknowledge that when 
the Labor Party was last in government, it started the Redress WA scheme. If I am not mistaken, I think the 
Leader of the House was the minister at the time it was initiated. That was a good thing. The Leader of the House 
and I have had discussions over the last few years about how that was done and implemented. That is really 
a separate issue. The point is that the state government at the time under its leadership quite rightly saw a need and 
started a scheme. Of course, now the federal government would like everyone to opt into a national scheme and, 
understandably, from a Western Australian perspective we could say that we have a scheme already. Regardless 
of that, the government needs to make a decision about this. It is incumbent upon the government to ensure that 
victims of child sexual abuse clearly understand the pathway available to them. I would prefer that they have three 
options available to them: the criminal injuries compensation scheme, the national redress scheme and civil 
litigation. Practitioners could then say to a client quite sensibly, “These are your three options. These are the pros 
and cons with respect to all of them. These are the different cost implications. This is what you’re going to be 
putting yourself through with respect to the three different schemes.” Why would we not give them the maximum 
opportunities available rather than what I fear will happen, which is that some who have been previously statute 
barred will, ironically, be pushed into the civil litigation scheme and not have access to the other two schemes, 
particularly if the government decides not to sign up to the national redress scheme? 

With all of that—time is quickly running out—I say this: I find it difficult to make a decision about this piece of 
legislation. What does a member do as a lawmaker when a piece of law reform before him falls short of the 
acceptable standard? If I identify that there will be a practical problem that does not marry with the intent of the 
rest of the lawmakers, what do I do? Ordinarily, I would move an amendment or move for the bill to be referred 
to a committee. Those are the two things that a member would ordinarily do if they identified a problem in a piece 
of legislation. Unfortunately, that is not really an authentic option for us. Of course, we could do it, but here are 
the words of the Attorney General on 21 February this year, less than a month ago. Tomorrow it will be the 
one-month anniversary of these remarks by the Attorney General. I quote — 

If people in the upper house—it will not be the government—seek to amend the legislation by extending 
it to cover other areas, the government will not accept those amendments in the other place. If, by numbers 
going against the government in the upper house, the bill is returned to this chamber, the amendments 
would not be ultimately accepted in this place. Such amendments would have the ultimate result of 
stymieing this bill. 

What do we do as legislators in that situation? The Attorney General is metaphorically putting a gun to our heads 
and saying, “Agree with this version of the bill or there will be no legislation.” I do not want that. I would rather 
the victims of child sexual abuse at least have the benefit of this legislation than nothing. If it comes to that when 
we get to the third reading stage, I will support the third reading of the bill. But all I can do is again plead to the 
government and maybe even members of the backbench to have a quiet word with the Attorney General and ask 
whether amendments can be made for those two matters that I have raised about the criminal injuries compensation 
scheme. There does not need to be any big fanfare about that. As the opposition, we do not need to try to score any 
points about that. Nobody needs to do that on this matter. I am now talking about it being for the benefit of the 
Legislative Council. Would that not be a good thing if, as councillors, we make a modest but important change to 
this legislation because we knew we could do it? If we want to do it, we can do it. I ask members to give that some 
serious consideration over the course of the upcoming adjournment. I know that everyone might be keen for this 
legislation to pass today, but would it not be better for those victims of child sexual abuse if an amendment can be 
drafted if not during the adjournment, but overnight and we pass that expeditiously tomorrow. The outcome would 
be that we would have victims of child sexual abuse effectively pushed and forced to go into the adversarial civil 
litigation system and blocked from accessing criminal injuries compensation, and, worse still, those who have 
already had access to the criminal injuries compensation scheme would have the state giving them an invoice and 
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saying, “Thank you very much. We’ll have that $50 000 back.” That is within our power to fix, whether it is this 
evening or tomorrow or this week if we decide to do it. 

I call on members to see this as an opportunity for genuine bipartisanship and a genuine opportunity to guarantee 
to those victims of child sexual abuse that there is no prospect of them being worse off by virtue of what we are 
doing here. If the bill goes through unchanged—I am happy to stake my reputation on it—some victims of child 
sexual abuse will be worse off as a result. That is not what anyone intended. Two simple amendments would be 
able to achieve the ends that I am talking about. 

HON MARTIN ALDRIDGE (Agricultural) [5.45 pm]: I rise to speak on the Civil Liability Legislation 
Amendment (Child Sexual Abuse Actions) Bill 2017, which, as the minister’s second reading speech outlines, 
seeks to amend two acts in Western Australia—the Civil Liability Act 2002 and the Limitation Act 2005. The 
various measures that the bill will achieve have been well canvassed in the second reading debate so far. Obviously, 
the most notable is the abolition of limitation periods, with retrospective effect, for civil actions for child sexual 
abuse. Many members who have contributed to debate so far have quoted the royal commission’s report and its 
interim report on the unique offence of child sexual abuse and the time that it takes for a victim to report or tell 
somebody about the abuse that has been done to them. I have heard a range of figures quoted, but the figure that 
I saw in the report showed that it took an average of 22 years for people to disclose the offence—that is amongst 
the sampling undertaken by the royal commission. As members have articulated, the current statute of limitation 
that applies to these offences is for a claim to be made within three years or by the victim’s twenty-first birthday. 
The bill has arrived in this place after a number of years and the legislation has taken a number of forms. That has 
also been well canvassed in the debate so far and I would like to add to that in a few respects. 

Obviously, as other members have done, I acknowledge the work of Dr Graham Jacobs, who, as a private member 
and a member of the government at the time, introduced and second read the bill on 12 November 2015. In 
Mr Jacob’s second reading speech, he spoke about the redress options that are available to victims. He obviously 
talked about criminal injuries compensation, ex gratia payments and, of course, civil action, to which his bill 
applied. I think it is fair to say that his bill as introduced in 2015 was fairly simple in nature. We certainly recognise 
that when we draw comparisons between his private member’s bill and the bill now before us. I want to recognise 
the subcommittee of cabinet established under the former government. Hon Michael Mischin, Hon Nick Goiran 
and Hon Liza Harvey were members of that subcommittee, as was Hon Mia Davies, who was a cabinet minister 
and Deputy Leader of the National Party at that time. As I said, the bill before us is substantially different from 
the legislation that was introduced in 2015. From my recollection of that period and from reviewing Hansard from 
the other place, where this debate largely occurred, it was obviously a fairly tumultuous period. There were many 
regrettable exchanges between the then opposition and the then government over the matter of Dr Jacob’s private 
member’s bill, and indeed the government’s desire to form a subcommittee of cabinet to more fully consider the 
implications of such reform. 

It is true—I think it is clear from the time that has elapsed—that the reform could not be achieved as simply as 
one thought and certainly not as simply as the now Attorney General had thought when he was in opposition and 
challenged the then government to pass this bill in one day in the Legislative Assembly. He then went on to make 
commitments on numerous occasions that it would be the first bill introduced by a new Labor government within 
a month of Labor winning office. After having received a briefing on this bill and having looked at the bill, it is 
quite clear many complex matters needed to be navigated to get the legislation in the form in which we find it 
before us today. Obviously, many of those additional measures, if you like, have been already canvassed in debate 
so far, including caps on legal fees, dealing with prior compensation payments, continuity of office and institution, 
liability of unincorporated institutions that become incorporated and access to assets once a judgement or 
settlement has been made. 

The Civil Liability Legislation Amendment (Child Sexual Abuse Actions) Bill 2017 does a number of things, and 
I want to run through a few of the things that have been of interest to me. I might start by quoting from the 
“Interim Report” of the Royal Commission into Institutional Responses to Child Sexual Abuse, which was 
delivered on 30 June 2014. I refer to chapter 5.3, titled “Justice for Victims”, on page 176. It refers to justice for 
victims and states — 

Justice might be pursued through: 

• the criminal justice system, which can investigate allegations of abuse and prosecute alleged 
perpetrators 

• civil litigation, which can recover damages for loss suffered because of abuse 

• redress schemes, which can provide a range of remedies or compensation including counselling 
and support services 
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• appropriate institutional responses (as discussed in section 5.2 of this volume) 

The interim report, which was presented on 30 June 2014 to the federal Parliament, makes reference to the royal 
commission’s issues paper 5. Interestingly, the royal commission received 40 submissions in response to that 
issues paper; some of them supported the reforms and others expressed caution. The interim report states — 

The issues paper targeted specific elements of civil litigation. It noted, for instance, that some institutions: 

• cannot be sued because they are not incorporated bodies, they no longer exist or decisions were 
made personally by an individual officeholder 

• do not hold assets from which damages could be paid 

• are not insured or their insurance status is unknown. 

It is interesting, having read the issues that were outlined in the interim report of the royal commission, because to 
some extent they were some of the things that have now been included for consideration by the government in the 
bill before the Legislative Council this afternoon. 

A number of members have reflected on instances of abuse within their respective electorates, and I note the 
contribution made by Hon Darren West, my colleague in the Agricultural Region, who reflected on the abuse that 
occurred at St Andrew’s Hostel in Katanning, and the contribution by my colleague Hon Colin de Grussa about 
the constituents he has worked with, along with the member for Roe in Esperance. 

It is often easy as a legislator to distance oneself from the realities of some of these issues. One of the most shocking 
things I read was in preparation for a debate last year on a bill—I cannot recall the name of the bill—to abolish 
the Country High School Hostels Authority of Western Australia and to bring it within the Department of 
Education. In the lead-up to the contribution I made to the second reading debate on that bill, I read in full the 
report of the inquiry into St Andrew’s Hostel that was, as has been previously mentioned, set up by the former 
government, which appointed a special inquirer, Hon Peter Blaxell. 

Obviously, humans do terrible things to other humans, but the most shocking thing when reading that report was 
the failure of our institutions—particularly institutions of the state—to respond adequately during that period to 
the systemic sexual abuse of young people within the care of the state. That is something that will stay with me 
and probably with other members who have read reports and inquiry documents of that ilk, for some time to come. 
I know that pales into insignificance when we consider the types of abuse that have occurred against children and 
the impact that has had on their lives. This is very serious matter, of which I am sure members are only too aware. 
The calibre of debate, in this chamber at least, has matched the seriousness of the matter before us this afternoon. 

I want to identify a few issues that I will pay particular attention to when we move into Committee of the Whole. 
Many of them have already been canvassed, so I do not intend to dwell on them at great length. There has been 
much discussion about the effect of the bill being limited only to child sexual abuse. Other members have talked 
about physical, mental, psychological and emotional abuse, and those things were also well canvassed during the 
royal commission, including many references to the physical and sexual abuse that was endured by many young 
boys, in particular, at the then Christian Brothers school at Bindoon. That is well documented in the report of the 
royal commission. I think I have even seen some media reports that have suggested that that was one of the most 
prolific offenders of the institutions that were assessed by the royal commission. 

The definition of “sexual abuse”, or lack thereof, in the bill is something I will be interested to hear the minister 
talk about in her reply to the second reading debate, and how courts in other jurisdictions that have similarly 
abolished or amended the statute of limitations with regard to child sexual abuse interpret and rule on the definition 
of “sexual abuse”. 

Recovery of compensation payments is something that I understand is not included in the bill in situations in which 
a victim receives some redress from a state for an offence committed by another person, and then some civil 
litigation takes place. The settlement or judgement of such a case will have to take into consideration compensation 
already paid, but, as I understand it, there is no ability for the state to recover that amount from the person who 
was litigated against if they are a non-state defendant. 

Caps on legal fees is something that interests me. When I first learnt of this through the media, I thought the cap 
on legal fees would apply to both parties in a civil action in order to level the playing field. I can understand that. 
Obviously, some victims may have limited financial means for seeking appropriate legal representation to work 
through this process. But I was surprised to learn, upon examining the bill, that it applies only to the plaintiff in an 
action. I thought the measure was to prevent the defendant out-lawyering—for want of a better term—a plaintiff 
in an action, but I am concerned, and I expressed my concern during the briefing, to know whether the government 
believes this may in some respects hinder representation by victims entering into this process. 
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The other matter I would like to examine is clause 2(b), which allows the executive to fix, by proclamation, the 
commencement of the act. Given that the house has just dealt with the Sentence Administration Amendment 
Bill 2017, members will be aware that quite a good report on that legislation was prepared by the 
Standing Committee on Legislation, and tabled by Hon Dr Sally Talbot. With regard to a similar clause in that bill, 
the committee found that due to the passage of time the clause is now redundant. There is an interesting paragraph 
in the committee’s report that states at paragraph 4.7 — 

Commencement of legislation by proclamation is increasingly common, and should be avoided unless 
absolutely necessary. It is an issue that often confronts the Standing Committee on Uniform Legislation 
and Statutes Review of the Legislative Council, which pointed out as recently as October 2017 that where 
commencement by proclamation is provided for in legislation, this leaves the Executive to determine 
commencement dates, potentially eroding the sovereignty of Parliament. It is conceivable that 
a proclamation may never be made and the will of the Parliament, in passing the Bill, would be frustrated. 

That was the view of the Standing Committee on Legislation in November 2017, so I look forward to the 
government explaining its justification for why this clause is, indeed, necessary. 

Sitting suspended from 6.00 to 7.30 pm 
Hon MARTIN ALDRIDGE: I seek leave to adjourn my remarks to a later stage of this day’s sitting. 
[Leave granted for the member’s speech to be continued at a later stage of the sitting.] 
Debate adjourned, on motion by Hon Martin Pritchard. 
[Continued on page 958.] 
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